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Arising out of Order-in-Original No_ AHM-SVTax-000-JC-024-15-16 Dated 08.02.2016
Issued by Joint Commissioner STC, Service Tax, Ahmedabad

g erier@dl @I 9 U9 Ual_Name & Address of The Appellants

M/s. Madhu Indurtries Pvt Ltd Ahmedabad
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Any person aggrieved b°y this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Centrai Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5.as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or Iess,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in ig,vo‘ut aﬁrgligg\é\\ssistant Registrar of the bench of nominated Public Sector Bank of
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule- in terms of the Court Fee Act,1975, as amended.
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3. Aftention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4, mqw,mmawwmmmﬁwma?mm%mﬁ
ST SeuTE Yeeh AT, yy HT URT 39 ¥ 3iaeTa R(EEAT-?) AT 08y(08y BN TEAT
RY) R of.0¢.30%Y I I Forlrr AT, 23y T YIRT ¢3 & 3icrieT Jarent o1 off AR I 918 &, &R
ﬁf@aaﬁrﬂétﬁ‘r-mamaﬂmaﬁaﬁ%,a%ﬁ%ww%ﬁaﬁamﬁaﬁwmﬁmm
&q s TUT § ARF T o ,
AT BTG Yo Te FaTehs h 3ierder « FHlor R T e » 3 feT AMfer & —

(i) URT 11 & & e Fuifa A

() e ST & ol I I RN

Giy Qe e P & e 6 & sald & W

o 3w aud I R 5@ URT & WAy R (@, 2) 3T, 2014 & REH A g7 e
el TRIETY & wreveT RITRTelieT T91eT 31si Ud 3ol et SIa el elel

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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ORDER IN APPEAL

M/s. Madhu Industries Pvt. Ltd., Plot No. 39, Phase-I, GIDC,
Vatva, Ahmedabad (hereinafter referred to as ‘the appellants’) have filed the
present appeal against Order-in-Original No. AHM-SVTAX-000-IC-024-15-16
dated 08.02.2016 (hereinafter referred to as ‘impugned order’) passed by
the Joint Commissioner, Service Tax, Ahmedabad (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants are engaged in
receiving/ providing various taxable services and holding Service Tax
Registration No. AAABM0027DST001. The officers of Audit Branch, Service
tax, Ahmedabad carried out the audit of their records for the period from
2008-09 to 2012-13 and raised various objections. It was noticed that the
appellants did not pay Service tax on expenditures incurred in foreign
currency ih the following services;

(a) Expenditures incurred in Foreign Bank Charges;

(b)  Expenditures incurred for receipt of Legal Service;

© Expenditures incurred for receipt of Intellectual Property Rights;

(d) Expenditures incurred for payment of commission to overseas

commission agents under BAS;
(e)  Expenditures incurred towards receipt of GTA service classifiable
under Section 65(105)(zzp) of the Finance Act, 1994.

On being pointed out, the appellants agreed to all the above objections
except non-payment of Service Tax under Reverse Charge Mechanism for the
expenditures incurred for payment of commission to overseas commission
agents under Business Auxiliary Service as mentioned above as (d). They
paid Service Tax along with interest and'penalty as demanded by the audit
party. However, it was alleged that in certain cases, they have either not

paid or partially paid the Service tax.

3. Thus, a show cause notice was issued to the appellants on 22.10.2014.
The said show cause notice was adjudicated by the adjudicating authority
vide the impugned order. The adjudicating authority confirmed the demand
of ¥36,79,759/- (Service Tax not paid) under the head of Business Auxiliary
Service and ordered to appropriate the amount of T3,97,129/- already paid
by the appellants, under Section 73(1) of the Finance Act, 1994. He also
ordered the appellants to pay interest on the entire Service Tax liability
under Section 75 of the Finance Act, 1994 and ordered to appropriate the
amount of ?2,25,577/,—.__paid by the appellants against the interest liability.

& Sy ’
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77(2) and 78 of the Finance Act, 1994 and ordered to appropriate the
amount of £99,282/- paid by the appellants against the penalty liability.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that the adjudicating
- authority has wrongly denied them the exemption available under
Notification No. 18/2009-ST dated 07.07.2009 and Notification No. 42/2012-
ST dated 29.06.2012 on commission paid to foreign based agents in respect
of the goods exported. Also, the adjudicating authority has erred in
confirming the recovery of Service Tax and imposing penalties in respect of
Banking and Financial Service charges, Legal Consultancy charges,
Intellectual Property Rights Service chargesand Goods Transport Agency
charges as they had paid entire amount along with interest and 15% penalty

prior to the issuance of the show cause notice.

5. Personal hearing in the matter was granted and held on 23.05.2016.
Shri Gunjan Shah, Chartered Accountant, appeared before me and reiterated
the contents of appeal memo and stated that except Service Tax related to
commission paid to foreign based agents under Business Auxiliary Service, in
all the objections, duty along with interest and penalty has been paid before
the issuance of the show cause notice. Regarding the issued involved
pertaining to Business Auxiliary Service, the impugned order is not specific
about which condition they have not fulfilled. Shri Gunjan Shah showed me

copies of shipping bills, EXP-1,2,3 and 4.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. Regarding the allegation in
the impugned order about short payment of Service Tax and non-payment of
interest and penalty, the jurisdictional Deputy Commissioner, vide letters
number STC/Div-V/O&A/Misc/2014-15 dated 25.05.2016 and 30.05.2016,
has confirmed before me about the payment of the same. The adjudicating
authority, it seems, has forgotten that no penalty could be imposed when the
amount of Service tax has been paid along with interest before issuance of
“show cause notice. As per the provisions of Section 73(3) of the Finance Act,
the SCN was not required to be issued when Service tax along with interest
has been paid by the appellants before issuance of SCN. Thus, I held that
although the SCN was issued to the appellants which was not at all required
to be issued as per Section 73(3) of the Finance Act, no penalty could be

imposed.
7. Regarding the second isstie~that the appellants cannot -avail the

Ney38/2009-ST dated 07.07.2009 and
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authority cannot deny the same to the'appellants. The adjudicating authority,
in the impugned order, has not stated anything specifically as to why the
benefit should be denied to the appellants. The adjudicating authority has
quoted the letters of the jurisdictional Assistant Commissioner where the'
latter has stated that the appellants have not submitted required information
in proper format. I find that by the word ‘proper format’ the adjudicating
authority means submission of information in EXP-1, EXP-2, EXP-3 and EXP-
4. The appeliants have submitted before me all the copies (endorsed by the
concerned jurisdictional Division) of EXP-1, EXP-2, EXP-3 and EXP-4 and I
have gone through the same and could not find any ambiguity in them. The
argument of the adjudicating authority totally falls flat in this regard as he
could not substantiate his own argument. In this regard I would like to quote
the judgment of the CESTAT, South Zonal Bench, Chennai in the case of
Texyard International vs. Commissioner of Central Excise, Trichy as below;

6.3 Commission paid to the overseas agents is in respect of
service provided by that agent to the appellant to export its
goods and thereby sales is promoted. That is an activity
incidental or auxiliary to processing of textile goods and covered
by Business Axiliary Service and Clause (d) of the notification
extracted above covers the case of the appellant bringing the
export promotion activity abroad as incidental and auxiliary to
the activity of production as is meant by Section 65(19) of
Finance Act, 1994. Appellants are accordingly entitled to the
benefit of exemption under the notification and not liable to the

payment of Service Tax under reverse charge.”

8. In view of the discussion held above, the impugned order is set aside

R

HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

and the appeal is allowed.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Madhu Industries Pvt. Ltd.,
Plot No. 39, Phase-I,

GIDC, Vatva,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Joint Commissioner, Service Tax, Ahmedabad.
4) The Dy./Asst. Commissioner, Service Tax, Division-V, Ahmedabad.
5) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.

¥ Guard File.
7) P. A. File.
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