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Arising out of Order-in-Original No AHM-SVTax-000-JC-024-15-16 Dated 08.02.2016

Issued by Joint Commissioner STC, Service Tax, Ahmedabad

314l<'lcbtlf q5"f .,-r:r :g<i: t@f Name & Address of The Appellants
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M/s. Madhu lndurtries Pvt Ltd Ahmedabad
~ ~ ~ ~ ~ ~ ~ clffcra ~~ "cb1" ~ Pl+-ri~Rslct WPR ~ clJ'<

laar ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

tr zrca, Ula zyca vi hara 3r9tr urznf@raw at 3ft-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 cCi" 'efNT 86 cB" 3fc=rm~ "cb1" frr:.:r cB" tITT7 cCi" \jff~:

Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a eh#ta ft@ ye, Tr zcen vi hara aft#ta nnf@rr 3i1. 2o, qz
slffclc&t cbA.ll'3°-s, ~ .:rrl'x, '51elf!GlilllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3fl#ta nnf@raur ast fa4ha rf@fzu, 1994 cCi" 'efNT 86 (1) cB" 3iafa aft ala
Plllflltj('Jl, 1994 cB" ~ 9 (1) cB" 3fc=rm mffi'f tnr=f ~.tT- 5 -if 'ilN "ITTd1-TT -if cCi" \jff
ah+ft g Gr#a Ir; fGr 3r? # fag 3rfla t mT{ it erst ufait
aft .st Re (sa a v 7fa uf "ITT<fr) 3it vmrfren ii zmznf@au atmruj fer
%, mIT cB" "fTil1CT x114G1Pfcb af5f ml? cB" <'lllll4"id a arum «~zr aff@a as yr # xticr
if wef hara at is, an #6t +=filT 3it anus mTznif s Garg zITa n t cffif ~
1000/- #ha 3srft @tftt ui hara al ir, ans 6t '1rT 3TR~<Tm~~ 5 ~ m
50 Gil lq 'ITT m ~ 5000 /- ffl ~ ID.ft I ugiaa at ir, anu #l +=fllT 3TR "WTTllT 1TllT
u#far u; so ala znrat snr & asi T; 1oooo/- #h 3hurt itft1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.o000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in ,~~ ofirt'4\?"~ssistant Registrar of the bench of nominated Public Sector Bank of
the place wherethese'cf3omnibunal te situated.
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(iii) ~~.1994 ctr tTRT 86 c#r '31T-tlffi3TT ~ (2-cz) * ~ ~~
Plll'-lltjC'1l, 1994 * RWf 9 (2-cz) m 3@'lffi ~mmr ~ ~.tr.-7 ~ ctr w ~ 1Zcf ~ x,1~
3nrga,, a4tr snra zyean (sr@ta) # arr dt m'a-m (OIA)( ffl ~ w=nfum m 61111) 3tR -~
37rgr, err / 3lgr 3rerar Aao, hrsIr zgc, 3r9ltd mm7f@era at 3maa ava
a fer a g; or (oIo) #t uR 3haft if1

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zremiitf@era 1rnrgca 3nf@)rfz1, 1975 ctr wal "CJx~-1 m 3tcrfu" frlcrfft=r ~
313F JG mgr gi Perra ,f@era6rt # 3lmT al #R R 6.5o/- ha a1 urn1ca zyca feaz
'WIT m,:rr ~ I .

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. t#tr zcn, sr zyc vi arm 3rfl#ta nnf@raw (tffaf@er) Rama8t, 1es2 # aff
1Zcf 3rq via@ermi at puffaa faii at 3fR 'lfi carR~ fclxrT 'Gll"ctT i I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tfr1IT?,~3'fCf1c.'? '(!cf~~~~m IDB~ m 1ffcFRilT *
a#c4hr 35ul ra 31f)ea, 88y9 Rr enr 39mm#3iaa fa#tr(Gian-2) 3ff@1farm 2y(2cy #r ism
29) fai: €.,28yRfl#tr 3f@)fer,a, &&y '1.1mom 3iaaraGaraa afr WX. ell)'~t, IDU
ffrr areqt-@r smr aar3fa &, qr f zr arrh 3iava smr#s art 3rhf@aear rf@
a«raluc 3rf@razr
~xCfle.'? 'Qcf~m 3-ic=rmf" 'JITclT fctw'JN?,, *~ ~rrf.ITT;rt-

(il '1.1m 11 8t h 3iii faff 7a#T

(ii) rd sa Rtfta mw
(iii) ~ ~ f.;14J-11c1'4'1 m fc:l'll"if-l' 6 m 3-ic=rmf ~ '{cn"Jf

> 3m7it ar zr fhz ear h ,ran fa#tr ctt. 2) 31f@0zra, 2014 h 3Gar a qa f@#

3r41ftzruTf@art m tfil,BJ~~31;;fr'Qcf 3rrfrc;r cffi"Wl~~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sif ii, sr 3mer h ,fa 3rdt uf@raswr hmar sf ere3zrar genz av
faafa z at zinRe arr grnh 10% 2rareu3ti srzhaau Raffa gtas zush
10% 041+ITU cfir5r+a#rt a

A ·T3a5RN4:w «, '2,\
4(1) In view of above, an appeal §cl s~t,5tlJJS--;o{cjer. shall lie before the Tribunal on
payment of 10% of the duty deman; ~1ii;?Vhe{~]ijrtty~/fl~ty and penalty are in dispute, or
penalty, where penalty alone is in di~~te. >.\:-.:;,,, };3/911
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F.No.: V2(ST)03/A-1I/2016-17

ORDER IN APPEAL

M/s. Madhu Industries Pvt. Ltd., Plot No. 39, Phase-I, GIDC,

Vatva, Ahmedabad (hereinafter referred to as 'the appellants') have filed the
present appeal against Order-in-Original No. AHM-SVTAX-000-IC-024-15-16
dated 08.02.2016 (hereinafter referred to as 'impugned order') passed by

the Joint Commissioner, Service Tax, Ahmedabad (hereinafter referred to as

adjudicating authority).

paid Service Tax along with interest and penalty as demanded by the audit
party. However, it was alleged that in certain cases, they have either not

paid or partially paid the Service tax.

0

2. The facts of the case, in brief, are that the appellants are engaged in

receiving/ providing various taxable services and holding Service Tax
Registration No. AAABM0027DST001. The officers of Audit Branch, Service
tax, Ahmedabad carried out the audit of their records for the period from
2008-09 to 2012-13 and raised various objections. It was noticed that the

0 appellants did not pay Service tax on expenditures incurred in foreign

currency in the following services;
(a) Expenditures incurred in Foreign Bank Charges;
(b) Expenditures incurred for receipt of Legal Service;
© Expenditures incurred for receipt of Intellectual Property Rights;
(d) Expenditures incurred for payment of commission to overseas

commission agents under BAS;
(e) Expenditures incurred towards receipt of GTA service classifiable

under Section 65(105)(zzp) of the Finance Act, 1994.
On being pointed out, the appellants agreed to all the above objections

except non-payment of Service Tax under Reverse Charge Mechanism for the

expenditures incurred for payment of commission to overseas commission

agents under Business Auxiliary Service as mentioned above as (d). They

3. Thus, a show cause notice was issued to the appellants on 22.10.2014.

The said show cause notice was adjudicated by the adjudicating authority

vide the impugned order. The adjudicating authority confirmed the demand

of ':f.36,79,759/- (Service Tax not paid) under the head of Business Auxiliary

Service and ordered to appropriate the amount 3,97,129/- already paid
by the appellants, under Section 73(1) of the Finance Act, 1994. He also

ordered the appellants to pay interest on the entire Service Tax liability
under Section 75 of the Finance Act, 1994 and ordered to appropriate the

amount or 2,25572/pg29gPr the aeitants against the interest liability.
The adJud1cating;~~~-orr 164~;~~er imposed penalty under Sections 77(1)(a),
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F.No.: V2(ST)03/A-II/2016-17

77(2) and 78 of the Finance Act, 1994 and ordered to appropriate the

amount of ~99,282/- paid by the appellants against the penalty liability.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that the adjudicating

authority has wrongly denied them the exemption available under

Notification No. 18/2009-ST dated 07.07.2009 and Notification No. 42/2012

ST dated 29.06.2012 on commission paid to foreign based agents in respect

of the goods exported. Also, the adjudicating authority has erred in
confirming the recovery of Service Tax and imposing penalties in respect of

Banking and Financial Service charges, Legal Consultancy charges,
Intellectual Property Rights Service· chargesand Goods Transport Agency
charges as they had paid entire amount along with interest and 15% penalty

prior to the issuance of the show cause notice.

5. Personal hearing in the matter was granted and held on 23.05.2016. 0

0

Shri Gunjan Shah, Chartered Accountant, appeared before me and reiterated
the contents of appeal memo and stated that except Service Tax related to
commission paid to foreign based agents under Business Auxiliary Service, in
all the objections, duty along with interest and penalty has been paid before

the issuance of the show cause notice. Regarding the issued involved
pertaining to Business Auxiliary Service, the impugned order is not specific
about which condition they have not fulfilled. Shri Gunjan Shah showed me

copies of shipping bills, EXP-1,2,3 and 4.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. Regarding the allegation in
the impugned order about short payment of Service Tax and non-payment of

interest and penalty, the jurisdictional Deputy Commissioner, vide letters

number STC/Div-V/O&A/Misc/2014-15 dated 25.05.2016 and 30.05.2016,
has confirmed before me about the payment of the same. The adjudicating
authority, it seems, has forgotten that no penalty could be imposed when the
amount of Service tax has been paid along with interest before issuance of
show cause notice. As per the provisions of Section 73(3) of the Finance Act,
the SCN was not required to be issued when Service tax. along with interest
has been paid by the appellants before issuance of SCN. Thus, I held that
although the SCN was issued to the appellants which was not at all required
to be issued as per Section 73(3) of the Finance Act, no penalty could be
imposed.

7. Regarding the sec"%2%2sic#jg he appellants cannot avant the
exemption benefit under Notic3lei.$%)8/2009-ST dated 07.07.2009 and
onncanton No. +2/2012-sf64$4$55$%ob@±p on commtsson oat4 to fores

.l s l._I
based agents in respect off? gods exported I held that the adjudicating.--..=..
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authority cannot deny the same to the appellants. The adjudicating authority,
in the impugned order, has not stated anything specifically as to why the
benefit should be denied to the appellants. The adjudicating authority has

quoted the letters of the jurisdictional Assistant Commissioner where the

latter has stated that the appellants have not submitted required information

in proper format. I find that by the word 'proper format' the adjudicating

authority means submission of information in EXP-1, EXP-2, EXP-3 and EXP-
4. The appellants have submitted before me all the copies ( endorsed by the
concerned jurisdictional Division) of EXP-1, EXP-2, EXP-3 and EXP-4 and I

have gone through the same and could not find any ambiguity in them. The
argument of the adjudicating authority totally falls flat in this regard as he

could not substantiate his own argument. In this regard I would like to quote
the judgment of the CESTAT, South Zonal Bench, Chennai in the case of

Texyard International vs. Commissioner of Central Excise, Trichy as below;

"6.3 Commission paid to the overseas agents is in respect of

service provided by that agent to the appellant to export its

goods and thereby sales is promoted. That is an activity

incidental or auxiliary to processing of textile goods and covered

by Business Axiliary Service and Clause (d) of the notification

extracted above covers the case of the appellant bringing the

export promotion activity abroad as incidental and auxiliary to

the activity of production as is meant by Section 65(19) of

Finance Act, 1994. Appellants are accordingly entitled to the
benefit of exemption under the notification and not liable to the

payment of Service Tax under reverse charge. 11

8. In view of the discussion held above, the impugned order is set aside
and the appeal is allowed.

ha!
uSawksR)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Madhu Industries Pvt. Ltd.,

Plot No. 39, Phase-I,

GIDC, Vatva,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.

3) The Joint Commissioner, Service Tax, Ahmedabad.

4) The Dy./Asst. Commissioner, Service Tax, Division-V, Ahmedabad.

5) TbeAsst. Commissioner(System), Service Tax Ha, Ahmedabad.

<_9 Guard le.
7) P. A. File.


